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Abstract: A fundamental tension exists today between the increasing willingness of States to participate in international 

efforts to protect fundamental human rights, and their desire to retain control over internal laws and procedures. The 

Refugee Convention provides international protection to individuals fleeing persecution in their countries of origin. This 

paper argues that the degrading and discriminating treatment of refugees with mental disabilities in certain countries 

constitutes the violation of the international protection. Furthermore, it argues that the language of the Refugee 

Convention and recent developments in case law relating to the scope of the "particular social group" category support 

the right of individuals with disabilities to seek international protection if they fear being persecuted on account of their 

particular mental disability. As a result, individuals who fear such treatment for reasons of their mental disability should 

be entitled to refugee protection. People with mental disabilities constitute a "social group," those who have a "well-

founded fear of persecution" on account of their mental disability should qualify for refugee status. In addition, I address 

the concerns of those in opposition to the granting of refugee protection to the mentally disabled. I argue that the 

numerous elements that an applicant must establish in order to be granted refugee status prevents the granting of 

protection to those who do not genuinely face a "well-founded fear of persecution." 

Keywords: Human Rights, Refugee Law, Humanitarian Law, International Protection, Mental Disability, Non-
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INTRODUCTION 

Throughout history, persons with mental 

disabilities have been neglected, discriminated, abused, 

and are victim of inhuman treatment. In many countries 

of the world, people with mental disabilities and forced 

to live in horrible conditions. In many cases, they are 

denied fundamental human rights such as life, liberty, 

and security. There are many examples of mistreatment 

include forced sterilization, physical and sexual abuse, 

inhumane living conditions, and limited contact with 

the outside world on these people around the world. 

Protecting the human rights of the mentally disabled 

requires more than simply access to better 

rehabilitation, education or transportation. In order for 

protection to be meaningful, it must be expanded to 

include the most fundamental of human rights, such as 

life, liberty, security, and freedom from degrading and 

inhumane treatment [1]. Due to the lack of an adequate 

system of effective international protection, the granting 

of asylum has become the primary means of protecting 

individuals facing human rights abuses [2]. The major 

international instrument providing asylum to refugees is 

the 1951 Convention relating to the Status of Refugees 

and its 1967 Protocol relating to the Status of Refugees 

[3]. 

 

The Refugee Convention provides protection 

to individuals who face persecution in their countries of 

origin. According to the Refugee Convention, a refugee 

is a person who "owing to a well-founded fear of 

persecution for reasons of race, religion, nationality, 

membership of a particular social group or political 

opinion ... is unable or, owing to such fear, is unwilling 

to avail himself of the protection of that country" [4]. 

 

In order for an applicant to be granted asylum, 

he or she must comply with the required elements of 

this definition. Of central importance is that the 

treatment from which the refugee applicant is seeking a 

safe haven amounts to persecution. In addition, the 

persecution itself must be objectively "well-founded" in 

that the individual in question is unwilling or unable to 

rely on the protection of his or her country of origin.  

 

In many respects, the underlying purpose of 

the Refugee Convention is the international protection 

of human rights. In its landmark decision of Ward v. 

Canada (Attorney-General) [5] the Supreme Court of 

Canada adopted the view that the purpose of the 

Refugee Convention is to provide a level of surrogate or 

substitute human rights protection to individuals whose 

country of origin does not or cannot provide: 

 

At the outset, it is useful to explore the rationale 

underlying the international refugee protection 

regime, for this permeates the interpretation of the 
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various terms requiring examination. 

International refugee law was formulated to serve 

as a back-up to the protection one expects from 

the State of which an individual is a national. It 

was meant to come into play only when that 

protection is unavailable and then only in certain 

situations [6]. 

 

The United Kingdom House of Lords has recently 

echoed the Canadian view by holding that the goal of 

asylum law is to restore the basic level of human rights 

protection that is owed to refugee claimants: 

 

The general purpose of the convention is to 

enable the person who no longer has the 

benefit of protection against persecution for a 

convention reason in his own country to turn 

for protection to the international community 

[7]. 

 

Based on theses viewpoints, it is clear that the 

Refugee Convention is a curative branch of 

international human rights law. Its express purpose is to 

guarantee that individuals, whose fundamental human 

rights are not protected on account of one of the 

enumerated grounds, are entitled to seek surrogate 

protection in any state party to the Refugee Convention 

[8]. 

 

Although there are no readily available 

statistics, it can be safely assumed that there are 

countless refugees and immigrants with mental 

disabilities living in jurisdictions outside their countries 

of origin. Many who are faced with the possibility of 

removal back to their countries of origin may not wish 

to return based on the fear that they will be "persecuted" 

because of their mental disability. However, a liberal 

reading of the Refugee Convention and recent 

developments in international refugee protection 

suggests that they may not have to. 

 

Although states party to the Refugee 

Convention are bound to adhere to its provisions, the 

international community only recognizes an individual's 

right to seek asylum with no accompanying duty on 

states to in fact grant protection [9]. Consequently, 

states still maintain their sovereign right to control entry 

and access to their respective territory. In addition, 

states are left to their own accord as to how they will 

implement the Refugee Convention and how to 

determine who deserves protection. 

 

This paper argues that the continuing cruel, 

degrading, discriminating, and inhumane treatment of 

people with mental disabilities in some countries of the 

world constitutes persecution under the Refugee 

Convention. As a result, individuals who fear such 

treatment for reasons of their mental disability should 

be entitled to refugee protection. Furthermore, this 

article argues that the language of the Refugee 

Convention and recent developments in case law 

relating to the scope of the "particular social group" 

category support the right of individuals with mental 

disabilities to seek surrogate protection if they fear 

being persecuted on account of their particular mental 

disability.  I discuss the international community's 

adoption of various instruments, as well as the United 

Nations' recent efforts to enact a binding treaty on the 

rights of people with disabilities. The focus of this 

paper is primarily on Canada and the United States as 

both jurisdictions offer a rather liberal interpretation of 

the Refugee Convention. 

 

THE INTERNATIONAL PROTECTION ON 

PEOPLE WITH DISABILTY 
Throughout history, people with mental 

disabilities have been stigmatized, marginalized and 

severely mistreated. Although the adoption of the 

International Bill of Human Rights [10] has had a 

profound worldwide impact on the protection of human 

rights and equality, persons with disabilities are not 

specifically mentioned as a distinct group vulnerable to 

violations of human rights. In fact, none of the equality 

provisions of the International Bill of Human Rights 

include disability as a protected ground. When 

reference is made to disabilities, it is usually in the 

context of social security or preventative measures. 

 

In some countries, people with mental 

disabilities have been stigmatized, marginalized and 

severely mistreated. Although the adoption of the 

International Bill of Human Rights has had a profound 

worldwide impact on the protection of human rights and 

equality, persons with disabilities are not specifically 

mentioned as a distinct group vulnerable to violations of 

human rights.  

 

Until very recently, people with mental or 

physical disabilities have been largely ignored in 

relation to anti-discrimination and human rights law. 

For much of the twentieth century, recognition of the 

disabled as a group has generally been confined to the 

charity and social welfare domain. This had the effect 

of viewing persons with disabilities as unfortunate 

victims of luck who, out of pity, needed social 

assistance [11]. 

 

A. International Declarations 

Since the adoption of the United Nations 

Charter [12] and the Universal Declaration of Human 

Rights (UDHR), the international human rights 

movement has predominantly focused its attention on 

the activities of able-bodied visible minorities. The 

initial concern was the protection of rights based on 

race, ethnicity, religion, gender and so forth. However, 

during the last twenty-five years, there has been a 
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steady shift from focusing on the needs of able-bodied 

minorities toward addressing the particular issues faced 

by persons with mental and physical disabilities. The 

UN has been the chief catalyst, playing a pro-active role 

in establishing global recognition of human rights for 

individuals with disabilities [13]. The UN has been the 

chief catalyst, playing a pro-active role in establishing 

global recognition of human rights for individuals with 

disabilities.  

 

In 1971, the UN adopted the Declaration on 

the Rights of Mentally Retarded Persons [14]. Despite 

its outdated use of the term "mentally retarded" the 

1971 Declaration marks the first time that the United 

Nations formally recognized the rights of people living 

with mental disabilities. It embodies the principles of 

community integration, individualized treatment, 

equality, due process of law and provides the 

foundation for an international set of guidelines 

regarding the treatment and respect for the human 

dignity of people with mental disabilities [15]. 

 

The 1971 Declaration proclaims that 

individuals with "mental retardation" have "the same 

rights as other human beings"[16]. They also have 

rights to a "decent standard of living" [17] and legal 

protection from "abuse and degrading treatment"[18]. 

Most importantly, the 1971 Declaration recognizes the 

need for community integration and social involvement 

by holding that the "mentally retarded person should 

live with his own family or with foster parents and 

participate in different forms of community life" [19].  

 

In 1975, the United Nations went a step further 

by adopting the Declaration on the Rights of Disabled 

Persons, [20] calling for national and international 

action to protect the human rights of all persons with 

mental and physical disabilities. The overriding 

emphasis of the 1975 Declaration is the recognition that 

the disabled have the inherent right to have their human 

dignity respected.  The protected rights enumerated in 

the 1975 Declaration are granted regardless of the 

origin, type or seriousness of one’s disability. In 

particular, persons with disabilities have the same 

"fundamental rights as their fellow-citizens of the same 

age, which implies first and foremost the right to enjoy 

a decent life, as normal and as full as possible." More 

importantly, the 1975 Declaration affirms that the 

disabled have the same civil, political, social and 

economic rights as all other human beings [21]. It also 

stresses the importance of governments introducing 

measures in order to assist in the "social integration or 

reintegration" of persons with disabilities in the 

community [22]. Above all, the 1975 Declaration 

encourages the disabled to live in an environment where 

their special needs are taken into consideration in order 

for them to "become as self-reliant as possible" [23]. 

Although the language of both Declarations may be 

dated and narrow-minded, they still provide a positive 

step forward in the growing recognition of human rights 

for persons with disabilities. 

    

B.  International Year for Disabled Persons 

A major turning point in the history of the 

treatment of persons with disabilities came when the 

United Nations declared 1981 to be the International 

Year for Disabled Persons [24]. The goal of this 

initiative was the "full participation" and equality of 

persons with disabilities throughout the world. The 

resolution established five key objectives to be carried 

out during that year. Chief among them was the desire 

to help persons with disabilities "in their physical and 

psychological adjustment to society."  

 

In response, many countries established 

national committees to study, advise, and help 

implement changes to improve and ensure appropriate 

levels of services to the disabled in areas such as health 

care, education, and welfare. More importantly, the 

Year for Disabled Persons also marked the inclusion of 

disabled persons themselves in the planning and 

advising phases regarding services [25]. A major 

outcome of the International Year for Disabled Persons 

was the establishment of the World Programme of 

Action Concerning Disabled Persons (WPA). The WPA 

is a global strategy to enhance disability prevention, 

rehabilitation and equalization of opportunities, which 

pertains to full participation of persons with disabilities 

in social life and national development. 

 

The WPA contains one of the first 

international statements regarding the equalization of 

opportunities for persons with disabilities. The WPA 

defines equalization of opportunities as "the process 

through which the general systems of society, such as 

the physical and cultural environment, housing and 

transportation, social and health services, educational 

and work opportunities, cultural and social life, 

including sport and recreational life, are made 

accessible to all.” 

 

In order for governments around the world to 

implement the objectives outlined in the WPA, the 

United Nations General Assembly declared the period 

between 1983- 1992 the United Nations Decade of 

Disabled Persons [26]. An important outcome of this 

decade was the adoption of another resolution by the 

United Nations providing guidelines relating to the 

education and employment of persons with disabilities. 

 

The Decade for Disabled Persons also saw the 

appointment of two Special Rapporteurs, Erica-Irene 

Daes and Leandro Despouy, who put together the first 

international reports regarding the living conditions of 

person with mental and physical disabilities. Both 

reports found widespread human rights abuses of 
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persons with mental disabilities. Their reports revealed 

appalling living conditions and mistreatment of the 

disabled, mostly in developing countries. In addition, 

the Rapporteurs noted that the disabled experienced 

discrimination in almost every facet of life. In 

particular, the Reports revealed discrimination in 

employment, education, housing, public transportation 

and accommodations, and communications. 

 

C. Principles for the Protection of Persons with 

Mental Illness 

In 1991, the United Nations adopted the 

Principles for the Protection of Persons with Mental 

Illness [27] (Principles). Although not of a binding 

nature, the Principles do serve as an interpretative aid 

with respect to international treaty obligations and 

persons with mental disabilities. In particular, they play 

an integral role in the development of customary 

international law in the human rights protection of 

mental health [28]. The overriding theme of the 

Principles is all persons have the right to the best 

available mental health care and that all persons with 

mental disabilities have the right to be treated with 

respect and human dignity. According to the Principles, 

persons with mental illnesses have a number of civil 

and political rights, such as the right to confidentiality, 

the right to privacy, freedom of religion and 

communication, freedom from forced labor, and access 

to information. Further, the Principles incorporate 

protective criteria for the involuntary admission of 

persons with mental illness to mental health facilities. 

 

The Principles apply to all persons with mental 

disabilities whether or not they have been 

institutionalized. A major component of the Principles 

is the issue of community integration. Major emphasis 

is placed on the right of all persons with mental 

illnesses to "live and work, as far as possible, in the 

community" and "to be treated and cared for, as far as 

possible, in the community in which he or she lives." 

The focus on community rehabilitation and integration 

is strengthened by the obligation of all States to treat 

patients "in the least restrictive environment and with 

the least restrictive or intrusive treatment appropriate to 

the patient's health needs. 

 

To date, the Principles encompass the most 

direct expression of human rights protection in relation 

to persons with mental disabilities issued by the United 

Nations [29]. 

 

Although the Principles are not legally 

binding, they have been used as an interpretive aid in 

relation to the rights of persons with disabilities in the 

human rights context. In fact, the Inter- American 

Commission on Human Rights has held that the 

Principles are the "most complete standards for 

protection of the rights of persons with mental 

disabilities at the international level.” The Principles 

also "serve as a guide to States in the design and/or 

reform of mental health systems and are of utmost 

utility in evaluating the practices of existing systems.” 

 

D. Standard Rules 

In 1993, the United Nations General Assembly 

adopted the Standard Rules on the Equalization of 

Opportunities for Persons with Disabilities [30] 

(Standard Rules). This was by far one of the major 

achievements of the Decade of Disabled Persons. 

Although not of a legally binding nature, the Standard 

Rules provide a strong political and moral commitment 

of Member States to take the necessary action to 

achieve equalization of opportunities for persons with 

disabilities. The Standard Rules are an important tool 

for policy-making and international cooperation. The 

purpose of the Standard Rules is: 

 

... to ensure that girls, boys, women and men 

with disabilities, as members of their societies, 

may exercise the same rights and obligations 

as others. In all societies of the world there are 

still obstacles preventing persons with 

disabilities from exercising their rights and 

freedoms and making it difficult for them to 

participate fully in the activities of their 

societies. It is the responsibility of States to 

take appropriate action to remove such 

obstacles. Persons with disabilities and their 

organizations should play an active role as 

partners in this process [31]. 

 

Although not specifically directed at persons 

with mental disabilities, the Standard Rules provide 

human rights protection for persons with any type of 

disability. By concentrating on the "equalization of 

opportunities" and "full participation" in society for 

persons with disabilities, the Standard Rules embrace a 

wider approach to the rights of persons with disabilities 

than the Principles.  

 

The Standard Rules promote the use of 

effective medical care, in particular, preventative 

treatment given by adequately trained and equipped 

medical personnel. They provide a guiding 

philosophical blueprint regarding government policies 

and program in order to support the "full participation 

and equality for persons with disabilities." They 

emphasize that States should promote the full 

participation of all persons with disabilities in family 

life, and in cultural, recreational, and religious 

activities. In addition, the Standard Rules call upon all 

governments to initiate procedures to bring legislation 

and governmental policies and programs regarding 

persons with disabilities in line with international 

human rights standards. Above all, the Standard Rules 

encourage States to raise awareness about persons with 
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disabilities, their rights, needs and full participation and 

contribution in society. Unlike the Principles, the 

Standard Rules also provide for a Special Rapporteur 

and committee to oversee their implementation.  

 

According to the Committee on Economic, 

Social, and Cultural Rights, the Standard Rules provide 

a "particularly valuable reference guide in identifying 

more precisely the relevant obligations of States parties 

under the Covenant [ICESCR]" [32]. 

 

Although the Standard Rules are not binding, 

they can become international customary rules when 

applied by a great number of States with the intention of 

respecting a rule in international law [33]. Overall, the 

Standard Rules incorporate a much broader approach to 

the rights of the disabled than the Principles, focusing 

on the equalization of opportunities and the right of 

persons with disabilities "to remain within their local 

communities" [34]. 

 

E. General Comment No. 5 

An important source regarding the 

interpretation of international conventions are General 

Comments issued by treaty-based committees or 

oversight bodies. Although General Comments are non-

binding, they do provide an official interpretation of the 

particular convention at issue. Comments dealing 

specifically with the rights of persons with disabilities 

are considerable in their language and scope [35]. In 

1994, the Committee on Economic, Social, and Cultural 

Rights issued General Comment No.5 [36] (General 

Comment) which emphasizes the importance and 

relevance of the ICESCR to the protection of persons 

with mental and physical disabilities. In particular, the 

Committee emphasized the important role that the 

Principles and the Standard Rules play in "ensuring the 

full range of human rights for persons with disabilities." 

The Committee also made it clear that Article 2(2) of 

the ICESCR, which offers protection against 

discrimination based on "other status", applies to 

discrimination based on disability.  After reviewing the 

implementation of United Nations' initiatives, such as 

the WPA and the U. N. Decade of Disabled Persons, the 

General Comment concludes that "persons with 

disabilities are very often denied the opportunity to 

enjoy the full range of economic, social and cultural 

rights recognized in the Covent [ICESCR]." It also 

notes that States Parties have devoted very little 

attention to the rights of person with disabilities and 

have failed to take "decisive concerted measures that 

would effectively improve the situation of persons with 

disabilities. The General Comment is also critical of the 

fact that there is no universally accepted definition of 

"disability" and that major shifts in policy and program 

efforts for the disabled is required in every Member 

State. 

 

With this General Comment, the United 

Nations has officially recognized that persons with 

disabilities are fully covered by the ICESCR. More 

importantly, it has recognized that in order to realize 

these protective rights, it must encourage the enactment 

of domestic antidiscrimination laws [37]. 

 

F. Disabilities Convention 

The lack of a binding international treaty 

regarding the rights of persons with disabilities has led 

to growing pressure from disability rights activists for 

the United Nations to adopt a convention dealing 

specifically with the rights of the disabled. Recently, 

there has been a positive step forward in initiating the 

necessary measures to reach such a goal. On December 

19, 2001, the United Nations General Assembly 

adopted Resolution 56/168, regarding a 

"Comprehensive and integral international convention 

to promote and protect the rights and dignity of persons 

with disabilities." 

 

According to the Working Text, the purpose of 

the proposed convention is to "promote, protect and 

ensure the full and equal enjoyment of all human rights 

and fundamental freedoms by persons with disabilities, 

and to promote respect for their inherent dignity" [38]. 

In order to achieve these goals, the proposed 

Convention provides a blueprint for non-discrimination 

and equality, special recognition of women and children 

with disabilities, the right to life, liberty, and security of 

the person, freedom from cruel, inhuman or degrading 

treatment or punishment, and the right to inclusion in all 

aspects of community and social affairs. Recognizing 

that persons with disabilities, especially women and 

girls, are often at a greater risk of becoming victims of 

violence, abuse, neglect or exploitation, the Working 

Text obliges all States Parties to institute the necessary 

measures to protect persons with disabilities both inside 

and outside the home. In particular, States Parties are 

under an obligation to "take all appropriate measures to 

prevent all forms of exploitation, violence, and abuse." 

In relation to victims of such acts, the Working Text 

requires States to provide for their physical, cognitive 

and psychological recovery, rehabilitation and social 

reintegration. 

 

Although it is not certain whether the proposed 

convention will ever be adopted, the passage of an 

internationally binding treaty would definitely have a 

positive impact on the millions of persons with 

disabilities throughout the world. The adoption of such 

a convention would not only assist in providing 

additional protection from human rights abuses for 

persons with disabilities, it would also play an integral 

role in shaping government policies and programs. 

Above all, it would provide the basis for viable 

remedies for persons with disabilities. The major 

argument in favor of a convention on the rights of 
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persons with mental and physical disabilities is that it 

would not only create binding law but that it would 

foster the recognition of the human dignity of persons 

with disabilities and help reduce disability 

discrimination [39]. 

 

The UN has established an important 

framework for protecting the interests of persons with 

mental and physical disabilities. The existing UN 

resolutions and declarations, the Standard Rules, the 

Principles, and the General Comment, have already 

established a basis for the protection against 

discrimination for persons with disabilities under the 

international law [40]. As more and more countries 

adopt domestic laws that deal with discrimination 

against the disabled, and as the international community 

as a whole, primarily through the arm of the United 

Nations, pays greater attention to the interests of the 

disabled and looks to the existing international 

documents for guidance, the human rights of persons 

with disabilities may soon become part of customary 

international law. The present framework is also an 

important catalyst in the paradigm shift regarding how 

the world views persons with disabilities. For most of 

the twentieth century, issues regarding persons with 

disabilities were analysed in the confines of the medical 

model. That is, persons with disabilities were primarily 

viewed as objects in need of medical treatment. The 

disability itself, as opposed to the individual, was the 

focal point of discussion. Today, there is clearly a shift 

away from the medical model to that of the social 

model. In other words, persons with disabilities are now 

being viewed as worthy subjects of international human 

rights protection. As Theresia Degener has argued, " 

[t]o treat disability as a legally recognized 

discrimination category implies an acknowledgment 

that disabled people are people with rights, not 

problems"
 
[41]. 

 

Although the growing emphasis on the human 

rights of persons with disabilities is definitely a step in 

the right direction, there is clearly more that the 

international community can do in order to greater 

protect persons with mental disabilities. The granting of 

refugee protection to persons who are persecuted 

because of their mental disability would provide an 

additional level of human rights protection.  

 

HUMAN RIGHTS APPROACH 

The preamble to the Refugee Convention 

invokes the Universal Declaration of Human Rights 

[42] (UDHR) as a means by which states, "have 

affirmed the principle that human beings shall enjoy 

fundamental rights and freedoms without 

discrimination." The human rights approach, therefore, 

is concerned with protecting vulnerable people who 

have no choice but to leave their country of origin. The 

central premise here is that a form of humane protection 

can reasonably be accommodated within the framework 

of the Refugee Convention. As one author has noted: 

"[contemporary refugee law ... is primarily human 

rights law" [43]. 

 

One of the leading scholars in this field of 

refugee law is James C. Hathaway, in The Law of 

Refugee Status, [44] he seeks a new understanding of 

refugee law, in particular, the meaning of the term 

"persecution." One of Hathaway's goals is to introduce 

a concept of humane protection that can reasonably be 

accommodated within the refugee determination 

process. He states the following at page 108:  

 

"refugee law ought to concern itself with 

actions which deny human dignity in any key 

way, and ... the sustained or systemic denial of 

core human rights is the appropriate 

standard" [45]. 

 

 Hathaway notes that extending the Refugee 

Convention to include everyone in danger of being 

harmed, no matter the source of persecution, would 

undoubtedly be a position that the western 

industrialized nations would be unwilling to accept. In 

other words, he is developing his rationale within the 

realistic confines of state sovereignty and restrictive 

immigration policies [46]. Persecution, according to 

Hathaway, is the key to understanding refugeehood and 

the basis for offering protection. Hathaway defines 

persecution as "the sustained or systemic failure of 

State protection in relation to one of the core 

entitlements which has been recognized by the 

international community." 

 

These core entitlements are the basic human 

rights which the international community has 

established as being worthy of protection. Within the 

refugee determination process, attempts have been 

made to categorize or prioritize rights into separate 

groups. In turn, this has led some to argue that a 

hierarchy of basic human rights exists within the 

international community and refugee law.  

 

The argument is that this hierarchy has created 

the notion that there exist certain basic human rights 

that cannot, under any circumstance, be violated as 

opposed to other rights which are of secondary 

importance. In other words, certain human rights take 

precedence over other rights. Hathaway discusses the 

emergence of a hierarchy of rights contained in the 

International Bill of Human Rights which consists of 

the UDHR, the ICCPR and the ICESCR. In the first 

category are rights stated in the UDHR and codified in 

binding form in the ICCPR and from which no 

derogation whatsoever is permitted, even in times of 

national emergency. 
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The following rights are included within this 

category: freedom from arbitrary deprivation of life; 

protection against torture or cruel, inhuman, or 

degrading punishment or treatment; freedom from 

slavery; the prohibition of criminal prosecution for ex 

post facto offences; and freedom of thought, 

conscience, and religion. Any violation of these rights 

will always constitute persecution. 

 

The second category contains those rights 

stated in the UDHR and also codified within the ICCPR 

but from which States are allowed to derogate in the 

course of a "public emergency" [47]. The following 

rights are included within this category: freedom from 

arbitrary arrest or detention;" the right to equal 

protection for all; the right in criminal proceedings to a 

fair and public hearing and to be presumed innocent 

unless guilt is proved;" the protection of personal and 

family privacy and integrity; the right to internal 

movement and choice of residence and the freedom to 

leave and return to one's country; the right to liberty of 

opinion, expression, assembly and association; the right 

to form and join trade unions; the ability to partake in 

government; the right to vote in periodic and genuine 

elections; and the ability to access public employment 

without discrimination. According to Hathaway, a 

State's failure to guarantee these rights will generally 

amount to a violation, unless the state can demonstrate 

that derogation was the result of an emergency, was not 

applied in a discriminatory fashion, and was not 

inconsistent with international law [48]. 

 

The third category in the hierarchy contains 

rights which are listed in the UDHR and are codified in 

the ICESCR. The following rights are included within 

this category: 

 

the right to work; [49] just and favorable 

conditions of employment, remuneration, and 

rest; [50]entitlement to food, clothing and 

housing; [51] medical care; [52] social 

security; [53] basic education; [54] protection 

of the family, particularly children and 

mothers; [55]and the freedom to engage and 

benefit from cultural, scientific, literary, and 

artistic expression [56]. Unlike the ICCPR, the 

ICESCR only requires States to realize these 

rights in a non-discriminatory fashion, subject 

to the availability of resources.  

 

According to Hathaway, a State is in breach of 

its obligations under this category if it "ignores these 

interests notwithstanding the fiscal ability to respond, or 

where it excludes a minority of its population from their 

enjoyment" [57]. The fourth and final category contains 

those rights listed in the UDHR but which have not 

been codified in any binding force in either the ICCPR 

or the ICESCR. Such rights include the right to be 

protected from unemployment [58] and the right to own 

and be free from arbitrary deprivation of property [59]. 

According to Hathaway, these rights are likely outside 

the scope of a state's duty of protection. Therefore, a 

violation of these rights will not ordinarily, in and of 

themselves, give rise to persecution or refugee status 

[60]. 

 

Niraj Nathwani argues against the human 

rights theory because he believes it narrows State 

responsibility which in turn restricts the scope of the 

refugee concept in the international community. In 

Nathwani's opinion, "the proliferation of human rights 

entails that not all human rights violations can give rise 

to refugee status. Otherwise, states could not pursue 

their restrictive immigration policy" [61]. Therefore, 

certain human rights violations are emphasized over 

others. In particular, civil and political rights are viewed 

as more important than economic and social rights. 

According to Nathwani, this is due to the fact that 

economic and social rights affect more people and thus 

come into conflict with the restrictive immigration 

policies of the industrialized Western nations [62]. 

 

Although this is a valid criticism, on the 

whole, the human rights perspective is an appropriate 

way to analyze refugee law in the post-Cold War era. 

Within the international community, the focus has 

shifted from viewing persecution as stemming primarily 

from political reasons to a more human aspect of each 

individual's right to live life with certain basic rights. 

This approach is also in line with judicial 

determinations in the area of refugee law of many 

common law jurisdictions [63]. Recently, domestic 

courts have stated that international human rights, in 

particular the concept of non-discrimination, provides 

an appropriate framework within which to determine 

the parameters of refugee protection [64]. To reiterate, 

States are under no legal obligation to grant asylum to 

refugees. In an ideal world, States would allow entry 

and stay to all refugees who seek protection. In reality, 

however, states party to the Refugee Convention 

continue to implement restrictive immigration policies. 

 

Although granting refugee protection based on 

the human rights approach will still exclude some 

claimants from protection, this approach allows for a 

more humane distribution of "substitute protection" to 

those who have no alternative. To a great extent, 

refugee law has been at the forefront of the international 

human rights movement. Specific challenges, such as 

gender-related persecution, have been analyzed with 

much success within this framework. In many cases, 

granting refugee protection has provided an effective 

remedy for victims of human rights violations. This 

trend will likely continue as long as the refugee 

determination process continues to be developed within 

this framework. The human rights approach may also 
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provide the basis for expanding refugee protection in 

areas that all too often have been overlooked - 

economic and social rights. 

 

A. Necessity-based Approach 

Niraj Nathwani has recently published a book 

which analyses the purpose of refugee law [65]. In this 

book the author argues that the prevailing theories 

relating to refugees are not adequate to explain why 

States grant asylum in light of restrictive immigration 

policies. In Nathwani's opinion, the prevailing theories 

should be replaced and his objective is to formulate a 

new theory of refugee law. In particular, his aim is to 

"achieve an interpretation of the refugee concept that is 

stringent and convincing, and supports the advocates of 

a generous refugee policy in the rich West" [66]. His 

answer is to replace the prevailing approaches with a 

"necessity-based" understanding of refugee law. 

 

This "necessity-based" understanding stems 

from an individual's choice as to whether he or she 

could realistically have chosen to stay in the country of 

origin. According to Nathwani, this is the dividing line 

between a voluntary migrant and a person seeking 

refugee protection. Whereas the voluntary migrant has a 

choice to stay and endure potential hardships, 

realistically, the refugee cannot choose to stay. The 

difference between the two choices is captured by this 

concept of necessity. 

 

Nathwani analyses the concept of necessity in 

the realm of criminal law. He notes that criminal law 

allows for the lawful defense of necessity under certain 

circumstance where the defendant in question had no 

other choice but to commit the criminal offence at issue. 

Nathwani's contention, therefore, is that if an accused's 

argument is considered convincing enough to warrant 

exempting the act from criminal responsibility, then it 

would have even more strength in refugee law. He sums 

this concept as follows: 

 

It would be odd if immigration rules should 

prevail where even criminal rules give way. 

Since necessity is recognized in criminal law 

as a general defence, it is even more 

convincing to argue that necessity should lead 

to an exemption from deterrence of the 

immigration control system, like deportation 

and punishment. 

 

Linked to the necessity concept is the refugee 

claimant's subjective fear element. In this regard, 

Nathwani downplays the relevance of the objective arm 

of the "well-founded fear" requirement of the Refugee 

Convention. His argument is that an objective test is not 

the appropriate means of deciding whether or not to 

grant refugee status to a claimant. He asserts that the 

measurement of probability that matters is subjective 

and not objective: 

 

            "What matters is the refugee's own assessment 

of the probability of detection and punishment 

and not an objective view of these. This 

subjective element is essentially linked to 

emotions... the fear of persecution (or the fear 

of refoulement which leads to persecution) is 

such a state of mind." 

 

This argument resonates throughout the book 

and seems to be the essential argument to Nathwani's. 

According to Nathwani, decision-makers should focus 

on the subjective element of the claimant's story and 

how she or he perceives the situation and potential 

threat of persecution while giving little if any weight to 

objective factors. Therefore, claimants who believe that 

they have no real choice but to leave their country of 

origin should be granted asylum. As long as the 

claimant subjectively perceives the risk of persecution 

to be genuine and connected to one of the five 

Convention grounds, then he or she should be granted 

refugee status. 

 

Overall, Nathwani offers an interesting 

argument but falls short of developing a concrete means 

of explaining why states grant, or should grant, refugee 

status to certain individuals in light of the fact that most 

states implement restrictive immigration policies. The 

approaches to refugee law that Nathwani critiques, 

already, in some degree, encompass the concept of 

necessity. For example, Grahl-Madsen's theory and the 

human rights approach operate with the assumption that 

refugees leave their state of origin because it was 

necessary and now it is necessary for the state of refuge 

to grant refugee protection [67]. Therefore, this theory 

does not really add anything new save for the 

recommendation that the refugee determination process 

become primarily a subjective-oriented process. 

Although this recommendation is laudable, it will likely 

not be supported by refugee host states who already 

operate from a restrictive immigration standpoint. 

Focusing just on the subjective elements fear will likely 

make the Refugee Convention into a "self-defining" 

mechanism [68]. 

 

In addition, Nathwani's subjectively conceived 

notion of necessity fails to address the fact that the 

objective arm of the refugee determination process is 

not very high. For example, in Adjei v. Canada [69] the 

Canadian Federal Court of Appeal held that the proper 

test in determining the objective arm of "well-founded 

fear" of persecution is whether there is a "reasonable 

chance" that persecution would take place, or "good 

grounds" for fearing persecution. The court also 

stressed the fact that a claimant need not prove that 

persecution will take place on the balance of 

probabilities, but that there must be more than a 
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minimum possibility of persecution. This concept could 

also be expressed as a "reasonable" or even a "serious 

possibility." Nathwani also fails to note that objective 

evidence relating to a claimant's fear of persecution can 

be beneficial in many respects. For example, some 

claimant's do not make good witnesses due to language 

and cultural differences and the stress of recounting 

traumatic events. Objective evidence, in many cases, 

will help the claimant make his or her case more 

credible and help fill in any gaps. In many cases, 

evidence of a poor human rights record is a powerful 

tool in corroborating a claimant's testimony that he or 

she is at risk. 

 

Mark Gibney has also made the case for the 

importance of objective evidence in refugee 

determination proceedings. One of his studies reveals a 

strong relationship between levels of human rights 

abuses and the phenomenon of refugee flight [70]. His 

argument is that the most violent countries in the world 

produce nearly all the world's refugees, thus refuting the 

myth in Western states that the majority of asylum 

seekers are abusing the system (back door 

immigration). Gibney argues that most of the violence 

that refugees encounter is quite predictable and the 

details of it are known with certainty, based on 

examination of country reports. This leads him to 

conclude that "[i]n the absence of any other form of 

effective international mechanisms, refugee relief has 

been almost the sole means of protecting the suffering 

from human rights abuses." It known that the human 

rights approach, in relation to the refugee determination 

process, constitutes a consistent and principled basis for 

granting refugee status and best explains the willingness 

among states to grant protection notwithstanding their 

right to control their borders. Refugee determination, 

based on human rights principles, offers an appropriate 

means for reconciling the sovereign right of states to 

implement restrictive immigration policies with the 

reality that those seeking protection will find a way to 

enter the territory of the refuge state 

 

In addition, granting refugee status on the 

human rights rationale also legitimizes a State's claim to 

being democratic and liberal. It legitimizes the State in 

the sense that it upholds certain values, such as freedom 

and equality, that liberal democratic states have argued 

are essential to the proper functioning of a free and 

democratic society [71]. 

 

B. Conclusion 

The chief criticism of the human rights 

approach has been that it has failed to adequately 

address two major challenges:  

 

" (i) the Western States' lack of motivation to 

receive refugees; and (ii) the need to create a 

hierarchy of human rights for the purposes of 

refugee law in order to take account of the 

restrictive immigration policy of the rich States 

of the West" [72]. 

 

Although there is some truth to this statement, 

on the whole, the criticism is rather harsh. As recent 

case law has shown, the human rights approach to 

refugee determinations has provided additional 

protection to certain persecuted groups (e.g. victims of 

gender-related persecution) that were not necessarily 

envisioned by the framers of the Refugee Convention. 

In light of the fact that states are free to implement their 

own refugee determination process, as long as they do 

not violate the non-refoulement principle, the human 

rights approach provides a "unifying theory binding 

different bodies of national jurisprudence [73]. This is 

evident from the analysis provided in Shah and Islam 

[74]. 

 

PEOPLE WITH MENTAL DISABILITIES 

CONSIDERED AS MEMBERS OF A 

“PARTICULAR SOCIAL GROUP” 

My argument will be made that persons with 

mental disabilities fall within the "social group" 

category and, thus, should qualify for refugee protection 

if they fear "persecution" on account of their disability. 

As Helton has argued, the "social group" category is a 

broad and flexible concept that should be read 

expansively [75]. 

 

Although the Refugee Convention does not 

specifically make reference to people with mental 

disabilities, the motive behind the framers' decision to 

incorporate the "particular social group" category was 

to deal with the needs of persons who have suffered the 

kind of discrimination and maltreatment to which 

persons with mental disabilities have been subjected to 

throughout history and which many continue to endure. 

 

Throughout the world, the stigma attached to 

people with mental disabilities has fuelled the continued 

prejudice, discrimination, and fear against this social 

group. In turn, this has contributed to the human rights 

violations of this group as a result of their particular 

disability. Therefore, people with mental disabilities not 

only fall within the very group of refugees the framers 

initially intended to protect, but they also constitute a 

"particular social group" due to the continual 

maltreatment, discrimination, and prejudice afforded by 

societies today. Furthermore, recent case law suggests 

that the door has been opened to recognizing persons 

with mental disabilities as members of a particular 

social group. 

 

A. Historical Law Cases  

In Re Santiago-Carrillo, [76] the Board of 

Immigration Appeals (BIA), in an unreported decision, 

addressed the issue of a mentally disabled refugee 
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claimant fearing persecution if sent back to Mexico. In 

this case, the claimant was classified as an 

"abandonado," a name given to mentally ill people 

placed in Mexican mental hospitals. At the initial 

hearing, a California immigration judge granted 

Santiago-Carrillo a withholding of removal to Mexico 

based on the fact that he would likely face "persecution" 

if sent back due to his membership in a particular social 

group, namely, the "abandonados." The immigration 

judge based his decision on a report by the Medical 

Device Research Institute (MDRI), on the Mexican 

mental health system and the offensive mistreatment of 

many institutionalized persons in Mexico. 

 

The judge held that the conditions in Mexico's 

mental institutions constituted persecution. On appeal, 

the BIA agreed that the "abandonados" constituted a 

particular social group given their close affiliation and 

immutable characteristic of mental disability, and 

because they shared a common fate of being "readily 

identified either through misbehavior or an inability to 

function in society at large, and are subsequently 

involuntarily hospitalized, oftentimes for life." 

However, the BIA reversed the immigration judge's 

decision that Santiago-Carrillo would be persecuted.  

 

The BIA held that without "any evidence of 

any ill will or animus supplying a motive for the 

government to harm the respondent" the 

institutionalization of Santiago-Carrillo without 

treatment did not amount to persecution. Instead, the 

BIA held that upon his return, the Mexican government 

would institutionalize the claimant in order to "protect 

both he and society in general." 

 

In an unreported 2001 decision, the Chicago 

Immigration Court, granted refugee protection to an 

autistic boy with obsessive-compulsive disorder based 

on his well-founded fear of persecution on account of 

his mental disability. The Letter Opinion, issued by the 

Director of the Chicago Asylum Office, Robert 

Esbrook, did not disclose the facts of the case, but news 

reports were able to shed light on the issue at hand. The 

claimant, Umair Choudhry, was a boy from Pakistan 

who developed autism at the age of three [77]. Because 

Umair's behavior included violent self-abusive 

outbursts, he wore a helmet and mittens for protection 

against self-mutilation [78]. 

 

In Pakistan, Umair's relatives and neighbours 

said that he was cursed by Allah and possessed by 

demons. In order to help "cure" Umair of his affliction, 

he was subjected to degrading treatments in Pakistan, 

such as being forced to drink dirty water meant for 

cows, in order to expel Allah's curse. Umair's mother 

feared that if he were sent back to Pakistan, he would be 

taken to a pagal khana (mad house) where he would be 

locked away in a cage. Based on the evidence at hand, 

the Chicago Immigration Court concluded that Umair 

fit the classic definition of a refugee claimant. 

According to Robert Esbrook, Umair was granted 

asylum not on the basis of being disabled or autistic, but 

rather, because of the persecution his disability itself 

caused. This case marked the first time that an 

individual was granted asylum on account of a mental 

disability in the U.S. 

 

Although the decision to grant Umair refugee 

status was a major step forward in the human rights 

protection of persons with mental disabilities, only two 

years later, the movement was stalled by the Eighth 

Circuit Court of Appeals.  

 

In Rqffington v. INS, [79] the Court upheld a 

BIA decision denying the refugee claimant's motion to 

reopen deportation proceedings to permit her to apply 

for asylum. Raffington argued that she would be 

persecuted because of her membership in a particular 

social group comprised of mentally ill women in 

Jamaica. The BIA denied the motion on the ground that 

she failed to establish a prima facie case that she would 

be persecuted if returned to Jamaica. In support of her 

motion, Raffington presented evidence that she had a 

history of depression and suicide attempts and that her 

mental illness was being effectively treated in the 

Unites States. Raffington argued that deportation back 

to Jamaica would deny her the necessary psychiatric 

and counseling care she was receiving. According to the 

BIA, Raffington" failed to provide any evidence which 

would support her assertion that she ha[d] a well-

founded fear of persecution upon her return to Jamaica 

based upon her mental disability." Based on this 

finding, the BIA concluded that there was no evidence 

in the record that she would be singled out for 

persecution based upon one of the grounds enumerated 

for refugee protection. 

 

The Eighth Circuit Court of Appeals affirmed 

this decision stating that Raffington failed to establish a 

prima facie case that the mentally ill or mentally ill 

women have been persecuted in Jamaica due to their 

mental disability. The fact that the Jamaican 

government devoted limited resources to treating the 

mentally disabled did not establish a pattern of 

discrimination or harassment amounting to persecution 

on account of mental disability. The importance of this 

case, however, is in relation to the court's discussion 

regarding Raffington's argument that she was a member 

of a particular social group. According to the court, 

there was not enough evidence to conclude that 

mentally ill Jamaicans, or mentally ill female 

Jamaicans, meet the requirements of the "particular 

social group" category. In the court's opinion, mentally 

ill women in Jamaica are not a "collection of people 

closely affiliated with each other, who are actuated by 

some common impulse or interest ... the mentally ill are 
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too large and diverse a group to qualify." Although this 

case is definitely a strike against the adoption of the 

mentally disabled as a "particular social group," the 

Court's holding should be read in light of a recent case 

handed down by the Ninth Circuit Court of Appeals. 

 

In Tchoukhrova v. Gonzales  [80] the Ninth 

Circuit Court of Appeals addressed the issue of whether 

a child with cerebral palsy fell within the parameters of 

the "particular social group" category. The Court noted 

that persons with disabilities are precisely the kind of 

individuals that the Refugee Convention contemplates 

with its reference to the "social group" category [81]. 

 

In addition, although not all mental or physical 

disabilities are "inherent" or "innate," due to the fact 

that some are acquired, in the Court's opinion, they are 

usually "immutable." Since mental and physical 

disabilities constitute precisely the sort of "immutable 

characteristic" that a refugee claimant cannot change, as 

contemplated under the Refugee Convention, the Court 

had no trouble concluding that persons with disabilities 

can "constitute a 'particular social group' for purposes of 

asylum and withholding of removal." Although this is a 

very important holding regarding the protection of 

persons with mental disabilities throughout the world, 

the Court was quick to limit the scope of this particular 

group. The group considered by the Ninth Circuit does 

not include all "disabilities" as it is restricted to 

individuals whose disabilities are "serious and long 

lasting or permanent in nature." 

 

This is a clear example of how the "immutable 

characteristics" test can be overly restrictive in 

excluding groups that are worthy of international 

protection. The fact that not all disabilities are "innate" 

or "unchangeable" should not be the basis for denying 

refugee protection to individuals who will face 

persecution if sent back to their country of origin. 

Again, this relates back to the fact that in many 

instances societies perceive certain individuals to be 

different and that this difference poses a threat. For 

example, the fact that a mentally disabled person may 

eventually procreate and bring forth another mentally 

disabled human being makes many able bodied people 

uneasy. This uneasy feeling, as history has shown, has 

to lead to the forced sterilization of millions of people 

and other forms of discrimination and mistreatment. 

 

In Canada there are signs that persons with 

mental disabilities would fall within the "social group" 

category, however, there is a lack of reported decisions 

that address the issue in any detail. In Re F. (G.E.) the 

Canadian Immigration and Refugee Board (Convention 

Refugee Determination Division) stated that it would 

accept that persons with the "inherent and substantially 

immutable characteristic of mental disability may 

collectively be seen to form a social group, of which the 

claimant is a member." However, the claimant was not 

granted refugee protection, as the evidence did not 

establish that the Somali police had a habit of 

persecuting the mentally disabled. Like the American 

decisions above, the tribunal sought fit to restrict the 

scope of this group to matters of "immutability." Most 

recently, the Federal Court of Canada was given the 

opportunity to discuss the issue of mental disabilities 

and social group in Liaqat v. Canada (Minister of 

Citizenship and Immigration) [82]. In that case, a 

Pakistani claimant was diagnosed as having 

schizophrenia while in Canada. During the refugee 

hearing, the claimant argued that his mental illness was 

an innate and unchangeable characteristic and that he 

feared being persecuted on account of his mental illness 

if sent back to Pakistan. According to the applicant, the 

mentally ill in Pakistan are severely mistreated in public 

areas and in state institutions where treatment plans 

include electroshock therapy [83]. 

 

In addition, the applicant argued that he would 

receive very little, if any, medical treatment for his 

schizophrenia if sent back due to the limited resources 

Pakistan devotes to its mental health system [84]. This 

lack of treatment, the applicant argued, would also 

amount to persecution. In reaching its decision, the 

Court noted that the respondent Minister conceded that 

the applicant was a member of a particular social group. 

In light of this fact, the Court also agreed with this 

submission. Unfortunately, the Court failed to provide a 

detailed analysis as to why the applicant was a member 

of a "particular social group." Given the fact that the 

applicant had initially argued that his mental illness was 

an "innate and unchangeable characteristic" the 

assumption can be made that the Court had this in mind 

when reaching its decision. Overall, the case turned on 

the lack of evidence that Liaqat would face persecution 

in Pakistan. According to the available evidence, the 

Court concluded that Liaqat would receive conventional 

psychiatric treatment. Even though the level of care 

would not be the same as in Canada, in the court's 

opinion, State protection is not expected to be perfect. 

Thus, it could not be held that Liaqat would face a real 

chance of persecution if sent back to Pakistan [85]. 

 

Although the above cases are a significant step 

forward in fully recognizing persons with mental 

disabilities who are persecuted on account of their 

disability as deserving of refugee protection, there is a 

concern that the adoption of the "immutable 

characteristics" test by administrative tribunals and 

courts will overly restrict the potential scope of this 

"particular social group". The "social group" category 

was intended to include individuals who share common 

social characteristics that are the target of persecution 

but who do not necessarily fall within the categories of 

race, religion or political opinion. Limiting refugee 

protection to persons with an innate or immutable 
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mental disability will likely limit the group of mentally 

disabled who may qualify for refugee status. To 

reiterate, the central concern of the Refugee Convention 

is to protect persons from being persecuted. Persecution 

is the key and not what constitutes a protected ground 

such as "particular social group." As noted above, this 

term was purposely left undefined in order to allow for 

a flexible and open-ended approach. Limiting the 

discussion to whether an individual has an "innate" 

characteristic cuts short the Refugee Convention's 

objective of protecting human rights. The more 

favorable approach would be to adopt the progressively 

developed "social perception" test in the refugee 

determination process. In many cases, it is the 

perception of a particular group as posing some threat 

to those in power or society at large that essentially 

leads to persecution. People with mental disabilities 

clearly fall within a group that shares a common uniting 

characteristic that sets them apart from as a cognizable 

group within society. 

 

People diagnosed as having a mental 

disability, such as schizophrenia, for example, form a 

cognisable group in terms of their particular social and 

medical status. They are generally treated as a 

cognisable group in that members of the public 

generally respond to people with mental disabilities on 

the basis of their particular disability, developing and 

acting upon stereotyped notions of what a mental 

disability, such as schizophrenia, signifies. Reactions 

and attitudes based on fear, ignorance, and prejudice are 

generally applied to individuals due to their perceived 

membership of that particular social group. It is the 

stigma of being labeled as "schizophrenic," "psychotic," 

or "mentally ill" that sets the mentally disabled apart 

from the general public and not the fact that they may 

or may not have an "innate" or "immutable" 

characteristic. In most scenarios, the two approaches 

may very well reach the same conclusion regarding the 

status of the mentally disabled as members of a 

particular social group. In many respects, their 

distinguishing characteristics are "immutable" in so far 

as they are readily identifiable to persecutors based on 

the never-ending ignorant, prejudicial and stereotypical 

attitudes towards the mentally disabled. However, the 

"social perception" approach has the potential to fill in 

any gaps that may result from a "protected 

characteristics" analysis. In this case, the gap relates to 

the fact that there is no clear consensus regarding the 

cause of mental disabilities. 

 

Essentially, there are two general models 

regarding the cause of mental disabilities that mental 

health professionals subscribe to: the medical and 

psychosocial models [86]. In its strictest form, the 

medical model suggests that mental disabilities are 

illnesses in the same manner that physical disabilities 

are illnesses. This model conceptualizes an individual's 

maladaptive behaviour and mental malfunction as 

stemming from a biological, genetic or organic cause, 

primarily in the brain [87]. As such, this model is in line 

with the "immutable characteristics" approach to 

refugee determination.  

 

The psychosocial model, on the other hand, 

conceptualizes an individual's mental disturbances as 

psychological, resulting from social, environmental, 

cultural, and ethical factors. The essential element here 

is the cumulative effect of environmental stressors on 

the individual in question and not a particular "innate" 

biological quality. To varying degrees, the everyday 

stresses of life have proven to be important in the 

causation of many forms of mental illness [88]. 

 

The other danger associated with adopting the 

"immutable" standard is that it reinforces the 

stereotypes associated with mental disabilities. 

Prejudice against persons with mental disabilities has 

been extensively documented with dangerousness and 

unpredictability the most often reported perceptions 

among members of the general public. [89] Studies 

have revealed that the "medical model" approach to 

mental disabilities, which generally focuses on "innate" 

and "immutable" characteristics, significantly increases 

this perception of unpredictability and dangerousness 

[90]. 

 

A recent New Zealand study has shown that 

the more the public believes in "biogenetic causes" the 

more negative their attitude towards persons with 

mental disabilities [91]. In particular, those who hold 

biogenetic causal beliefs view "mental patients" as more 

dangerous and unpredictable [92]. The same study also 

revealed that when members of the public are presented 

with psychosocial causes of mental disabilities, 

attitudes regarding dangerousness and unpredictability 

significantly improve [93]. This is the added danger of 

adhering to the "immutable characteristics" test in 

determining refugee status for persons with mental 

disabilities. In many respects, some mental disabilities 

may have a genetic or biological cause which makes the 

disability in question "immutable." 

 

In light of the dangers associated with limiting 

the definition of the "social group" category to 

"immutable characteristics," adoption of the UNHCR's 

reconciliatory approach to the "social group" category 

emerges as the most reasonable option. The mentally 

disabled, as a community, share a common 

characteristic and are perceived as a distinct group by 

society. In some cases, but not all, the distinction may 

have its basis on an immutable characteristic. This 

distinctive characteristic often leads to exclusion from 

society and the deprivation of such fundamental human 

rights as life, liberty, security of person, education and 

privacy. The exclusions, in many respects, stem from 
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the social perception of this group, which is largely 

based on ignorance, prejudice, stereotypes and fear. In 

light of these factors, people with mental disabilities 

should qualify as a "particular social group" under the 

Refugee Convention. 

 

Therefore, to the extent that people with 

mental disabilities can prove that the mistreatment they 

face constitutes "persecution," that they are being 

"persecuted" on account of their mental disability and 

that their country of origin is either the agent of 

persecution or is unwilling or unable to offer protection, 

States party to the Refugee Convention should 

recognize that the mentally disabled qualify for refugee 

protection. The granting of refugee status to individuals 

with mental disabilities, especially in Canada and the 

United States, will send a message to governments 

around the world that discrimination against the 

mentally disabled is a violation of human rights and 

will not be tolerated at the international level. 

 

CONCLUDING REMARKS 

The general spirit of the adoption of the 

Refugee Convention was a humanitarian desire to 

develop a better international system. In light of the fact 

that a perfect world is an Utopian dream, "it should at 

least be ensured that victims of oppression and 

persecution be decently treated by the international 

community" [94]. It was for this reason that the UDHR 

included the right to seek asylum as a fundamental 

human right. As this paper has argued, the Refugee 

Convention is marked by an ambition to further develop 

the fundamental human rights expressed in the United 

Nations Charter and the UDHR. As the opening two 

paragraphs of the preamble to the Refugee Convention 

state: 

 

Considering that the Charter of the United 

Nations and the Universal Declaration of 

Human Rights ... have affirmed the principle 

that human beings shall enjoy fundamental 

rights and freedoms without discrimination. 

Considering that the United Nations has, on 

various occasions, manifested its profound 

concern for refugees and endeavoured to 

assure refugees the widest possible exercise of 

these fundamental rights and freedoms. 

 

With its preamble grounded in the concept of 

non-discrimination, the Refugee Convention 

encompasses an ever-evolving definition of 

refugeehood and offers the greatest protection for 

asylum seekers within the international community. 

Based on this premise, this paper has argued that the 

mentally disabled form a "particular social group" in 

society and that those individuals who are persecuted on 

account of their mental disability should be granted 

refugee protection.  

 

Human rights approach constitutes a consistent 

and principled basis for granting refugee status and best 

explains the willingness among states to grant 

protection notwithstanding their right to control their 

borders. This approach offers an appropriate means for 

reconciling the sovereign right of states to implement 

restrictive immigration policies with the reality that 

those seeking protection will find a way to enter the 

territory of a refuge state. Furthermore, it legitimizes a 

state's claim to being democratic and liberal by 

upholding values such as freedom and equality [95]. 

The stigma attached to people with mental disabilities 

has fuelled the continued prejudice, discrimination and 

fear against this social group.  

 

I argued that the mentally disabled share a 

common social identity and are perceived as a distinct 

group by society. This common identity is often 

associated with an inferior social status by those who 

persecute them. In addition, the mentally disabled form 

a readily identifiable group based on the premise that 

they are different. The social identity, label or stigma 

attached to this social group cannot be avoided due to 

the persecutor's faulty assumption that the particular 

group is inferior, weak, or dangerous.  

 

In many cases, people with mental disabilities 

are unable to distance themselves from their given 

social status and are readily recognizable to persecutors. 

In turn, this social stigma precipitates discrimination 

and harassment and eventually persecution. The 

mentally disabled not only fall within the very group of 

refugees the framers initially intended to protect, but 

they also constitute a "particular social group" due to 

the continual maltreatment, discrimination, and 

prejudice afforded by societies today [96]. 

 

The mentally disabled, therefore, deserve 

international protection on account of the inferior social 

status that is ascribed to them by members of the public 

and the state [97]. 

 

Taken as a whole, I argued that the principles 

of non-discrimination and human rights for people with 

mental disabilities have reached center stage in the 

international community. I also argue that the principle 

of non-discrimination in Article 2 of the International 

ICESCR holds that its rights are equally applicable to 

‘everyone’ [98]. In light of this reconceptualization of 

international human rights law as inclusive of issues 

regarding the mentally disabled, I proposed that the 

granting of refugee protection to persons with mental 

disabilities would further advance an enforceable 

human rights regime for the promotion and protection 

of the rights of the mentally disabled. By upholding the 

rights of people with mental disabilities to seek and 

obtain surrogate protection from persecution on account 
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of being a member of a particular social group of people 

with mental disabilities, both Canada, Australia, and the 

United States can lead they way in fulfilling the 

Refugee Convention's human rights guarantee of 

nondiscrimination and fully recognize the dignity and 

human rights of the mentally disabled. 
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