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HOW TO GET PAID IN A CHAPTER 13 

 

In order to ensure consistent payments of your attorneys’ fees, it is necessary to be conversant 

with the underlying statutory basis and rules governing payment of attorneys’ fees in Chapter 13. 

The primary statutory basis for award of attorneys’ fees is found in 11 U.S.C. §§ 327 and 330, 

together with rule 2014 of the Federal Rules of Bankruptcy Procedure as well as the local district 

Bankruptcy Court rules. 

Unlike the requirements in Chapter 7 and 11, local rule 2014 – 1(c) of the Western District of 

Washington provides that there need not be any application for the appointment of General 

Counsel for the Debtor in a Chapter 13 case. This rule avoids the embarrassing problem of denial 

of attorneys’ fees in a Chapter 11 case where debtor’s counsel has forgotten or has unduly 

delayed filing an application for appointment. Interwest Bus. Equip Inc. v. U.S. Trustee 23 F.3d 

311 (10
th

 Cir. 1994). Of course debtor’s counsel cannot receive compensation from the Chapter 7 

estate but they are allowed if employed by the Trustee under §327 with court approval. Lamie v. 

U.S. Trustee 540 U.S. 526, 124 S.Ct 1023, 157 L.Ed 2d 1024 (2004). 

Another significant divergence between Chapter 11 individual debtor representation and 

representation of Debtors in Chapter 13 involves discharge litigation. In Chapter 11 the court 

will not allow compensation for services that were not reasonably likely to benefit the Debtor's 

estate or necessary to the administration of the estate. This is a difficult problem for Chapter 11, 

since discharge litigation would not benefit the estate but rather the individual. Such services 

cannot be compensated from the bankruptcy estate. In Chapter 13, however, 11 U.S.C. 

§330(a)(4)(B) provides:  
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[I]n a Chapter 12 or Chapter 13 case in which the debtor is an individual, the 

court may allow reasonable compensation to the debtor’s attorney for representing 

the interests of the debtor in connection with the bankruptcy case based on a 

consideration of the benefit and necessity of such services to the debtor and the 

other factors set forth in this section. 

Therefore attorneys’ fees incurred in representing an individual Chapter 13 Debtor in discharge 

litigation are compensable. Indeed an entire array of services which benefit the Debtor and not 

the estate are often the norm for Chapter 13 attorneys. Motions to borrow money, purchase 

vehicles, requests for refunds from the trustee, are all examples of services rendered by the 

Chapter 13 trustee which arguably did not benefit the bankruptcy estate. 

The court in In re Davis,  2009 Bankr. LEXIS 4099 explained the import of §330(a)(4)(B) by 

stating: 

The standard for compensation of a debtor’s attorney in a chapter 13 case has 

been recognized in Collier on Bankruptcy as differing from the general rule: 

Section 330(a)(4)(B) contains an exception to the general rule that professionals’ 

services are compensable only to the extent that they benefit the estate. In a 

chapter 12 or chapter 13 case in which the debtor is an individual, a debtor’s 

attorney may also receive reasonable compensation of representing the interests of 

the debtor in connection with the bankruptcy case, based on the necessity of such 

services to the debtor and the other factors applied to all professional 

compensation. 

This section was undoubtedly enacted in recognition of the fact that in Chapter 13 

cases and individual chapter 13 cases, the debtor is, in a sense, the principal asset 

of the estate. Plans in such cases are typically funded by the debtor’s income, 

which is property of the estate; the individual debtor is the going concern. Thus 

services that benefit the debtor in connection with the case are services that 

facilitate the successful completion of the debtor’s plan. For example, if a debtor’s 

exemptions are challenged, the debtor’s plan may become nonconfirmable 

because the plan does not meet the best interests of creditors tests of section 

1325(a)(5). A successful defense of the objections may thus be necessary for 

confirmation and success of the plan. Similarly, the debtor’s litigation of the 

dischargeablity of a particular debt, or defense against a motion for relief from 

stay may determine whether the debtor will continue with the chapter 13 case. 

Even litigation outside the bankruptcy court, such as defending in a child support 
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proceeding which would disrupt the debtor’s plan payments, may be considered 

representation of the debtor in connection with the bankruptcy case. 

3 Collier on Bankruptcy P 330.04(1)(b) (Matthew Bender 15
th

 ed. Revised 

2009)(footnotes omitted). See also in Re Powell, 314 B.R. 567, 571 (Bankr. N.D. 

Tex 2004) indicating that §330(a)(4)(B) language ‘in connection with the 

bankruptcy case’ must be read liberally to include attorney work for a debtor that 

could have a conceivable effect on the Chapter 13 case. 

A prerequisite to any application is full disclosure. Failure to provide full disclosure under 11 

U.S.C. §329 will result in a loss of right to receive compensation. In re Crayton  192 B.R. 970 

(9
th

 Cir. BAP 1996). 

The requirement of full disclosure also includes whether the compensation requested has been or 

will be shared with another entity. FRBP 2016(b). A cautionary tale is found in In re Peterson 

2004 WL1895201 (Bankr. D. Idaho 2004) where Debtor’s attorney had a contract attorney attend 

the 341 hearing but did not disclose such fee sharing.  

11 U.S.C. §331 provides that applications for interim compensation shall not be more than once 

every 120 days after a case is filed, unless otherwise permitted by the court. By necessity, the 

general practice is that the final fee application can be made whenever it's appropriate even if it 

sooner than 120 days from the last fee application. 

In the Western District of Washington the form for a Chapter 13 fee application is set forth in 

local rule 2016 – 1(f). Specifically, local rules state: 

(f) Chapter 13 Fee Applications. In chapter 13 cases, all applications for 

compensation for services and for reimbursement of necessary expenses in excess 

of $1,000 shall be served on the debtor, the chapter 13 trustee, all creditors 

holding allowed claims and all parties requesting notice pursuant to Fed.R. Bankr. 

P. 2002(i), and shall include the following: 

(1) a statement, by date, of the amounts of compensation and reimbursement of 

expenses previously allowed and amounts paid; 
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(2) a narrative summary of the services provided; 

(3) an itemized time record of services for which an award of compensation is 

sought, including: 

(A) the date the service was rendered;  

(B) the identity of the person who performed the service and the hourly rate 

of such individual; 

(C) a detailed description of the service rendered and the time spent 

performing the service; 

(D) the total number of hours spent and the total amount of compensation 

requested; 

(4) an explanation of the effect the additional compensation will have on the 

plan and the plan disbursements to creditors; and 

(5) an itemized time record for all services provided since the date the case was 

originally filed. 

The form used by our firm (which presumably complies with the local rule) is attached as 

Appendix A. Appendix A includes the notice and motion as well as the affidavit in support of 

attorneys’ fees, the summary of time and costs, and the proposed order. 

Attached hereto as Appendix B and Appendix C are the initial disclosure of fees filed with the 

bankruptcy schedules and the Chapter 13 plan provisions indicating the disclosure of fees paid 

prepetition and the presumptive fee provision. 

The Western District of Washington has adopted a presumptive “no look” fee of $3,500. Local 

rule 2016-1(e)(1) states: 

Preconfirmation Fees in Chapter 13 Cases. (1) Presumptive fee. Attorneys 

representing debtors in chapter 13 cases may be awarded fees of up to $3,500 (or 

such other amount as may be set by general order) (the presumptive fee”) without 

having first filed a written application. The fee shall be compensation for all 

services rendered to the debtor(s) through entry of the order confirming plan and 

shall include, without limitation: the filing of a chapter 13 plan in the form 

required by Local Bankruptcy Rule 3015-1; filing with the chapter 13 trustee the 
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Chapter 13 Information Sheet together with the documents required by Fed. R. 

Bankr. P. 1007; appearing at the 11 U.S.C. §341 meeting of creditors; responding 

to objections to confirmation and motions for relief from stay that are resolvable 

without argument before the court; negotiating and presenting unopposed or 

agreed orders assuming or rejecting leases; resolving disputes regarding the 

valuation of collateral or providing for pre-confirmation adequate protection 

payments to creditors; amending the initial plan as necessary to obtain an order 

confirming the plan; adding creditors to the schedules and plan; negotiations with 

the Department of Licensing; and review of the chapter 13 trustee’s statement of 

filed claims. 

The validity of the use of presumptive maximum fees was upheld in Boone v. Derham-Burk, 298 

B.R. 392 (9
th

 Cir. BAP 2003). However, fees over and above the presumptive fee can be 

approved under 2016-1(e)(2) which provides as follows: 

Fees in Excess of Presumptive Fee. Pre-confirmation attorneys’ fees in excess of 

the presumptive fee may be requested by motion filed with the court not more 

than 21 days after the entry of the order of confirmation on the court’s docket, 

provided the fee request is accompanied by an itemized breakdown of time and is 

filed in the form and manner required by Local Bankruptcy Rule 2016-1(f). 

Of particular importance is the 21 day deadline by which application for pre-confirmation fees 

must be made following confirmation. Of course, post-confirmation fees will not be governed by 

this limitation. 

Finally, do not put off or be reticent to prepare and file your Chapter 13 fee application. The time 

spent in preparing and filing and presenting the fee application is compensable. See In re Nucorp 

Energy 764 F.2d 655 (9
th

 Cir. 1985). 
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OBJECTIONS TO CLAIMS 

I.  When to Object to Proofs of Claim 

Set forth in more detail below are the requirements for proofs of claim, the mechanics of 

filing objections to claims, and substantive elements to include when objecting to claims.  But 

before you dive head-first into filing objections, it is helpful to consider whether it is even 

necessary to do so.  There are certain circumstances when the allowance or denial of a claim is 

irrelevant to your client and the success of his or her plan.  Given the limited means of Chapter 

13 debtors and the presumptive pre-confirmation fee standardized in the Local Rules, this is 

always a valuable inquiry to make before undertaking claims litigation.     

A.  General Unsecured Claims 

 Often, the outcome of a debtor's case does not depend on whether or not a general 

unsecured claim is allowed.  The monthly plan payment amount is based upon the disposable 

income of the debtor.  Most of the time a debtor's disposable income is such that unsecured 

creditors will receive only partial payment of their claims (or even no funds if plan payments are 

dedicated entirely toward secured and/or priority debt).  In that scenario, absent some other 

compelling factor, a debtor is likely ambivalent even if one claim is potentially disputable since 

the amount he or she is paying into the plan is the same regardless and the outstanding claim 

balances will be discharged upon completion of the plan.  Every now and then a debtor's overall 

unsecured debts are low enough and/or his disposable income is high enough that he is able to 

propose a plan which pays unsecured creditors one hundred percent plus interest at the federal 

rate.  In that case it would clearly be to a debtor's benefit to object to disputable claims since, if 

he is successful, the plan will be paid off that much sooner. 
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 Even if a plan does not appear to be a 100% plan at the outset, if it is close to being so it 

still may be worth it to object because Chapter 13 proceedings are forward looking, and debtors 

must adjust their plans with any changes in income or expenses.  A successful objection to an 

unsecured claim may result in a 100% plan, especially if a debtor's disposable income increases 

during the course of the Chapter 13 and they end up contributing more to the plan.  

B.  Secured and Priority Claims 

 In contrast to general unsecured claims, if grounds exist for objecting to a priority claim 

or a claim secured on an asset the debtor intends to retain, it is generally advisable to proceed 

with the objection.  All allowed priority debts have to be paid within the course of the Chapter 13 

plan, so a successful objection which reduces the amount of the claim will often have a direct 

impact on the amount a debtor has to pay into their plan.  Likewise, a default on a secured claim 

has to be cured during the Chapter 13 and thus a direct correlation exists between the size of the 

arrearage claim and the amount required to be paid into the plan.  Many debtors trying to save a 

house or catch up on another secured debt struggle to make the minimum required payment to 

the trustee even after stretching their plans out to the maximum five years, so a successful 

objection to claim could mean all the difference in making their plan feasible.  Even if a plan 

appears to be a 100% plan, pursuing a valid objection to a priority or secured claim is 

recommended because (1) a successful objection would shorten the plan and (2) since plan 

payments can be reduced during the course of the Chapter 13 if a debtor's disposable income is 

reduced, it may not always turn out to be a 100% plan by the end, and a reduction in the 

minimum amount required to fund the plan could benefit the subsequently cash-strapped debtor. 

II.  Requirements for Proofs of Claim 
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 The requirements for proofs of claim are set forth in Federal Rule of Bankruptcy 

Procedure 3001. Unlike in a Chapter 11 proceeding, an unsecured creditor, even if listed in the 

debtor's liability schedules, must file a proof of claim in order to be paid through a Chapter 13 

plan.  The bankruptcy court mails to all creditors the notice of the date by which all proofs of 

claim must be filed (governmental claims are given their own later deadline).  F.R.B.P 3002 

governs timing of filing various types of claim.  Proofs of claim are filed with the court and may 

be viewed under the claims register that is available through the electronic court filing system.   

 Generally creditors file their own proofs of claim, although in certain circumstances a 

debtor may need to file a claim on behalf of a creditor.  See F.R.B.P 3004. Whether you are 

filing a claim on behalf of a creditor or the debtor, or preparing an objection on behalf of the 

debtor to a claim filed by another party, it is relevant to know the required components of a proof 

of claim.  

A.  Proof of Claim Form 

 Attached as Appendix A to these materials is an example proof of claim. F.R.B.P 3001 

sets forth the requirements for a proof of claim.  If the claim is based on a writing, a copy of the 

relevant document(s) should be attached.  As set forth on Appendix A, the proof of claim form 

provides space to designate if it is secured or priority and the collateral or basis for such a 

designation. 

B.  Required Attachments for Mortgage Lenders 

 The requirements for mortgage lenders participating in bankruptcy have increased under 

the recent revisions to the procedural rules.  Attached as Appendix B are supplemental claim 

forms for mortgage lenders to be included with the original proof of claim and to be filed as 

applicable subsequent to the original claim.  Among other elements, the claim must set forth a 
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statement of the amount necessary to cure any default as of the date of the petition.  An escrow 

statement for the debtor’s principal residential mortgage must also be included.  Rule 3001 

provides that sanctions may be sought for failure to comply with these requirements. 

C.  Required Attachments for Revolving Credit Claim Holder  

 Recent changes to the Federal Rules of Bankruptcy Procedure also added requirements 

for claims based upon open-end or revolving credit agreements.  Because these debts are often 

sold and transferred between multiple parties such that a debtor otherwise would not recognize 

the claim, these claim holders must disclose the name of the previous creditor, the date of the 

most recent transactions, and other historical information about the account. See F.R.B.P. 

3001(c)(3). In general bankruptcy courts have held that a claim purchased by a party who fails to 

prove chain of title to the original holder of the claim should be disallowed.  See e.g. In re 

Doherty, 2009 WL 428921.   

If an account is old enough, affirmative defenses such as statute of limitations may be 

asserted in the objection to claim.  See e.g.  In re McGregor, 398 B.R. 561 (Bankr. N.D. Miss. 

2008)(Bankruptcy court held that filing a claim which was otherwise barred by the applicable 

state’s statute of limitations did not violate the automatic stay, but debtor’s counsel could raise 

this issue in the objection to claim).  Under Washington law the statute of limitations is three 

years for oral contracts (RCW 4.16.080) and six years for written agreements (RCW 4.16.040), 

although the date which triggers the statutory prescriptive period is the date of the last payment 

on the account, not the date of the initial contract. (RCW 4.16.270). 

III.  Requirements for Filing Objections to Claim 

A.  Deadline 
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 Under Local Bankruptcy Rule 3007-1(b), objections to timely filed proofs of claim must 

be filed and served no later than 270 days after the Chapter 13 petition date absent good cause.  It 

is advisable to file the objection prior to that date if possible, however, given that plan 

confirmation is often contingent upon resolution of claims issues and you are likely to be hit with 

a motion to dismiss if your case drags on too long without confirmation.  Specifically, for any 

Chapter 13 case where a plan is not confirmed within 210 days after the originally scheduled 341 

meeting, the Local Bankruptcy Rules now require debtors to file a status report setting forth the 

reasons confirmation has not occurred to date.  L.B.R. 3015-1(e). 

B.  Procedural Requirements of Objections 

 Objections to claim must comply with the notice and other requirements for motions 

practice set forth in Local Bankruptcy Rule 9013-1 and with Federal Rule of Bankruptcy 

Procedure 3007.  They require a longer notice period than regular motions, specifically thirty 

days.  Debtors need not mail the objection to claim to all creditors but rather may serve it only 

upon the parties in interest.   

 Under Federal Rule of Bankruptcy Procedure 9014, a contested matter (i.e., an actual 

dispute other than in an adversary proceeding) such as an objection to claim must be served on 

the claimant in the manner of a summons and complaint.  Service of a summons and complaint 

are governed by F.R.B.P. 7004.  While Rule 7004 allows service by mail in many cases, special 

attention must be paid when serving the objection on certain parties.  For example, service upon 

an agency of the United States requires service on the agency, the US Attorney for the district in 

which the action is brought, and the Attorney General of the United States. Rule 7004(b)(5).  In 

the case of a mortgage holder, extra requirements such as certified mail with attention put to an 

officer may apply if the entity is an insured depository institution.  Rule 7004(h).  Likewise, Rule 
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7004 requires that service be directed to a particular party if it is being made on a corporate 

entity.  Rule 7004(b)(3). 

IV.  Common Types of Objections to Claim 

A.  Auto Loan Cram Downs 

 A frequent scenario where objections to claim are necessary and beneficial for a Chapter 

13 debtor is the one where the debtor seeks to reduce the principal balance and/or interest rate of 

an auto loan on a non-910 vehicle.  Auto lenders routinely file their claim listing the entire 

contractual balance of the loan without regard to the age or value of the car.  Even if a debtor 

proposes to reduce the amount of an auto loan to the value of the vehicle in his or her chapter 13 

plan, the proof of claim trumps and the terms of the plan will not be binding on the auto lender 

absent either entry of a stipulation or an order resolving an objection to claim. 

 If the lender responds to the objection to claim and contests the debtor's valuation and 

suggested interest rate, the matter will typically be resolved through an evidentiary hearing set by 

the court.  The applicable standard for valuations is the "replacement value" of the vehicle as set 

forth in 11 U.S.C. § 506(a)(2).  The interest rate analysis is governed by Till v. SCS Credit 

Corporation, 541 U.S. 465; 124 S. Ct. 1951; 158 L. Ed. 2d 787 (2004) and its progeny, which 

sets the appropriate interest rate at the national prime rate plus an accommodation for the 

appropriate risk factor.  Attached as Appendix C is a sample of an objection to an auto loan 

claim for a non-910 vehicle which sets forth a discussion of the relevant case law.  

Even a debtor who is ineligible for a bankruptcy discharge may nevertheless be able to 

modify the contract rate of interest on a 910 claim using Till. See e.g. In re Harrison, 394 B.R. 

879 (Bankr. N.D. Ill. 2008). There the bankruptcy court in that case reasoned that the ability to 

modify the rights of secured claim holders was not dependent on a discharge. However, absent a 
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discharge the debtors remained liable to the creditor for any unpaid balance due upon exit from 

bankruptcy. 

B.  Internal Revenue Service Claims 

 If a Chapter 13 is filed around the time the debtor submitted his or her tax return, or the 

debtor filed the return late, the IRS will typically file a proof of claim with an estimated tax 

liability, indicating that the return has not yet been processed.  This amount may be much higher 

than the actual tax liability per the filed return, which in turn may make an otherwise 

confirmable plan appear infeasible.  Often a formal objection to claim is not necessary if the 

debtor's counsel can coordinate expediting the return's processing with the IRS insolvency 

department.   

Claims actions may also be necessary in the case of a secured claim.  The IRS may file a 

proof of claim alleging secured status for the full tax owing if a tax lien was previously recorded, 

without regard to the actual value of the debtor's real or personal property.  If a debtor prevails 

on the objection, the claim will be bifurcated and the unsecured portion must be divided up into 

priority and general non-priority claims.  The secured and priority claims still have to be paid 

within the course of the Chapter 13, but the overall figure paid under the plan may be reduced 

because dischargeable penalties will be relegated to general non-priority status.  An example of 

an objection to the secured portion of an IRS claim is attached as Appendix D.  When objecting 

to an IRS claim, recall the special service requirements set forth above. 

C.  Mortgage Lenders 

 Objections to claims of mortgage lenders typically deal with procedural defects of the 

claim, disputed charges or arrearage figures in the claim, or standing issues.  If the debtor was 

only recently granted a loan modification by the lender, or one is pending, the proof of claim 
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may still show an arrearage.  Court approval is required for a mutually agreed upon loan 

modification finalized during the Chapter 13.  An objection to claim is not the proper forum to 

seek to avoid a lien or to force a modification of a lien on real property.  Liens on real property 

generally pass through Chapter 13 unaffected and due process requires that any lien strips or 

modifications must occur through an adversary proceeding.  See e.g. Brawders v. County of 

Ventura, 502 F.3d 856 (9th Cir. 2007) and Section V below for more detail.   

 A formal objection may not be necessary to resolve some claims issues.  For example a 

lender may be willing to negotiate as to the inclusion of late fees and penalties and/or a reduction 

of attorney fees.  Most loan documents allow for inclusion of attorneys’ fees, for example those 

resulting from filing a proof of claim or a motion for relief from stay.  Under Ninth Circuit law, 

over-secured creditors can collect interest at the default rate pursuant to the terms of the contract.  

In re General Electric Capital Corp. v. Future Media Productions Inc., 536 F.3d 969 (9
th

 Cir. 

2008).  Under Washington State law, liquidated damage clauses are generally favored and 

assessment of default interest pursuant to contract is upheld, but only as long as the sums 

involved do not amount to a penalty.  Liquidated damages are a pre-estimate of damages, but 

should not be a punishment for default.  Watson v. Ingram, 70 Wn. App. 45, 49-50, 851 P.2d 761 

(1993), aff’d 124 Wn.2d 845, 881 P.2d 247 (1994) (citing Mgmt., Inc. v. Schassberger, 39 

Wn.2d 321, 326, 235 P.2d 293 (1951)).  

One cautionary aspect to keep in mind with regard to claims litigation is that if the debtor 

does not prevail and attorney fees are awarded to the other side pursuant to the contract or for a 

frivolous action, these will be a non-dischargeable post-petition obligation.  

While there may be legitimate issues surrounding standing of the lender filing the proof 

of claim and the proper identity of the note holder, such litigation typically does not allow a 
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debtor to confirm a house-saving plan without providing for ongoing mortgage payments.  

Pending litigation also may not be sufficient to prevent relief from stay being granted on the 

property. 

V.  Lien Avoidance and Modification 

One of the significant benefits of a Chapter 13 proceeding is the ability to modify liens on 

real property.  As held in In re Zimmer, 313 F.3d 1220 (9th Cir. 2002), Chapter 13 debtors can 

avoid a wholly unsecured mortgage that is secured only on their residence, despite 11 U.S.C. 

§1322(b)(2)'s anti-modification protections for residential loans.  See also Nobelman v. American 

Sav. Bank, 113 S. Ct. 2106 (1993) which confirmed the corollary, that an under-secured claim 

secured on a debtor's residence could not be modified.  An example of a complaint to avoid a 

wholly unsecured second mortgage lien is attached as Appendix E.  When serving a complaint 

to avoid a lien keep in mind the special service requirements set forth above for FDIC insured 

institutions and corporate servicers. 

For investment properties, the possibilities for modification are greater, as §1322(b)(2) 

does not apply and even a partially secured loan can be bifurcated and the unsecured portion of 

the lien stripped from the property.  In addition, the interest rate for those properties can be 

modified using the standard set forth in Till (supra).  The cram-down option for investment 

properties has its limitations, however.  The secured portion must be paid within the Chapter 13 

plan period, which lasts a maximum of five years.  Enewally v. Washington Mut. Bank, 368 F.3d 

1165 (9th Cir. 2004).  Per the terms of § 1325(a)(5), the secured portion also must be paid 

through equal monthly installments, prohibiting plans which propose a balloon or refinance 

option at the end of the plan.  In this regard, Chapter 11 may be the better route for an investment 

property owner seeking to modify partially-secured mortgages.    
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Interesting issues can arise in the context of lien strips in "Chapter 20s" (a Chapter 13 

after a Chapter 7).  Some cases suggest that a wholly unsecured lien holder whose lien is avoided 

in the 13, even where the debtor's personal liability was discharged in the prior Chapter 7 case, 

retains in rem rights to payment from the debtor's disposable income under the Chapter 13 plan.  

See e.g. In re Clark, 21 CBN 327 (Bankr. D. Mont. 2010).  At least one case has suggested that 

lien strips in this scenario last only the duration of the plan on the premise that only a discharge 

can remove the lien permanently, although this does not appear to be the majority view.  In re 

Victorio, 454 B.R. 759 (Bankr. S.D. Cal., 2011).   

VI.  Conclusion 

 Whether through objections or adversary proceedings, Chapter 13 provides debtors with 

multiple valuable mechanisms to resolve and modify claims. 
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